PHYSI CAL DI SABI LI TY SEPARATI ON

Captain Robert E. Webb, Jr.! and Major David C. Wiite?

1. Overvi ew.

A soldier may be separated from the United States Arnmy for a
physical or nental inpairnent, whether a disease or injury, if it
renders the soldier physically unfit for duty. Fitness for duty is a
function of the soldier’s ability to performthe duties of his or her
primary mlitary occupation specialty (PMOS) or officer specialty
(CS) at a mninum |l evel of conpetence given the soldier’s rank and
current duty position.® The Physical Evaluation Board (PEB)is the
sole forum within the Arnmy to determine a soldier’s unfitness for
duty as a result of a physical inpairnment. Failure on the part of a
soldier to be wor | dwi de depl oyable by reason of a physica
disability does not by itself render a soldier unfit for duty. The
factual determnation as to whether a soldier is fit or unfit for
duty exclusively focuses upon duty perfornmance. A soldier carrying
mul tipl e di agnoses may nonet hel ess be found fit for duty if there has
been no significant dimnution in the soldier’s duty performance. It
is only when a physical disability has risen to the high |evel of
interrupting the soldier’s service career, or termof service, that a
PEB wi || make a factual finding of unfitness. To illustrate how this
is so strongly a performance based system it is not unusual to cone
upon the paradox wherein two soldiers of equal rank with identical
medi cal conditions of equival ent severity, have contradictory fitness
findings. This is where one soldier is found fit for duty and the
other is not. This apparent contradiction in outcone is explained by
the fact that one soldier can still perform the duties of his/her
PMOS, while the other cannot. Consider the exanple of two PFCs, one a
11B5P airborne infantryman and the other a 7l1L adnministrative
specialist, both of whom are afflicted with constant, nobderate knee
pain. This nedical condition will render an infantryman unfit for
duty given the denmanding physical requirenments of the Airborne
Infantry, whereas the admnistrative specialist with only Ilight
physi cal requirenents can still performclerical duties at a m ninmm
| evel of conpetence or higher, and wll, therefore, be found fit
within the limts of his/her physical profile.

The process for nmaking a fit for duty determ nation begins with
the nedical evaluation board (MEBD).* A soldier may be referred to
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an MEB froma MOS/ Medi cal Retention Board (MVRB) or by a review ng or
treating physician.?® The results of the MEB are forwarded to the
Physi cal Eval uati on Board ( PEB) for adj udi cati on. After
adjudication, the PEB results are forwarded to the Physical
Di sability Agency (PDA) for review and final approval.® The PDA is a
Departnent of the Army agency that has final approval authority for
disability cases adjudicated by the PEB.

2. The Medi cal Eval uati on Board (MEBD).

The treating physician, conpany/battery conmander, or a
convened Medical/MOS Retention Board (MVRB), each possess the
authority to refer a soldier to a MEBD if separation for nedical
reasons is imediately foreseeable. The soldier’s servicing nedical
treatnent facility (MIF) convenes a MEBD to docunent the soldier’s
medical history, ~current physical status and recommended duty
limtations. The soldier’'s command prepares a nenorandum on the
commander’s position on the soldier’'s physical abilities to perform
PMOS/ OS duties in the currently assigned duty position. The MEBD s
mssion is to determne if the physically-inpaired soldier neets
retention standards in accordance with AR 40-501, Standards of
Medical Fitness.’” The PEB, however, is the sole determner of the
soldier’s physical fitness for duty, as measured by duty performance,
in accordance to AR 635-40, Physical Evaluation for Retention,
Retirenment, or Separation.

The MEBD forwards the soldier’s case to the PEB for review if
the MEBD finds that the soldier does not neet retention standards,
according to PMOS/OS and grade, as prescribed by chapter 3, AR 40-
501.8 However, a soldier is not automatically unfit because of a
failure to neet the retention standards. AR 635-40 precludes the
doctors at the MEBD from nmeking a factual determination as to the
sol dier’s physical fitness for duty. This fact-finding authority is
solely within the purview of the PEB.° If the physician violates
this prohibition and renders a fitness assessnent, it will sinply be
i gnored by the PEB.

The MEBD findings are recorded on DA Form 3947 (Medi cal
Eval uati on Board Proceedings). This form docunents the physical or
nmental conditions that preclude the soldier’'s retention. If the

sol di er does not agree with the findings, he may so indicate on DA
Form 3947 and attach a witten appeal that sets forth the reasons he
or she disagrees. If the Medical Treatnent Facility's (MIF)
approving authority does not make a favorable change in the original

SAR 635-40, para. 2-8,2-9.

®ld. para. 2-4(e-f).

AR 40-501 supra note 2, para. 2-2.
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MEBD based upon the soldier’s appeal, a copy of the soldier’s appeal
will be sent to the PEB along with the results of the MEBD.

3. Physi cal Eval uation Board Liaison Oficers (PEBLO).

An inportant actor and source of information for soldiers
t hroughout the PEB process is the PEBLO The PEBLO collects and
prepares the soldier’s nedical packet for presentation to MEBD and
PEB. 1° A soldier’s nedical packet consists of nedical records,
medi cal narrative summary of pr esent di sabl i ng condi ti ons,
commander’ s menor andum and physical profile, along with other rel ated
i nformati on.

Each MIF should have a designated PEBLO available to provide
counseling for soldiers from the tinme they are identified as
requiring a MEB through the tinme that they are separated. The PEBLO
wll work with the Soldier’s Legal Counsel and PEB to obtain required
docunmentation and other nedical information and will also serve as
the point of contact between physicians and board nenbers. The PEBLO
is usually located in the Patient Affairs Division.

4. The Physi cal Eval uation Board (PEB).
A.  Infornmal Boards.

Each case forwarded by the MEBD is reviewed first by an
informal PEB. An informal board consists of three voting nenbers: a
conmbat arns colonel/06 serving as the President of the Board; a
personnel nmanagenent officer (PMJ, wusually reserve conbat arns
Li eutenant Col onel, and; a physician, either a Medical Corps Oficer
or a Department of the Arny civilian physician.* The three board
menbers determine by najority vote based upon a preponderance of the
evidence the physical fitness/unfitness of the soldier based on
PMOS/ OS specific performance standards. |f the Board determ nes that
the soldier is physically unfit for duty in his/her present grade,
rank, PMOS/OS and current duty position by reason of a physical
disability,!® the PEB then recommends a disability rating percentage
based upon the soldier’s present degree of severity for each nedical
di agnosis found to be separately unfitting. The sol di er processing
for physical disability separation possesses no legal right to appear
or otherwi se participate in the informal board proceedings. The PEB
records its informal factual findings and the recommended disability
rating on DA Form 199 (Election to Formal Physical Evaluation Board
Proceedings).'® Once the PEB has informally adjudicated a soldier’s
disability case, the soldier will consult with his or her PEBLO at

AR 40-501, supra, note 2, para. 4-20.

AR 635-40, supra, note 1, para. 4-17(b-d).
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the MIF for assistance in choosing an election option. The soldier is
afforded the followng election options: a) concur with the PEB s
i nformal findings and recommendati ons; b) request a formal
adm nistrative hearing, either with or wthout personal appearance
which is a statutory right; or, c¢) non-concur and submt a witten
appeal in lieu of proceeding with a formal board.'* If electing to
proceed with a formal hearing, soldiers have the option to request
mnority representation based on race or the fenale gender. The
board typically grants the soldier’s request if substitute officers
are reasonably avail abl e. ®

The nenbership of the formal board will generally be the sane as

t hose nenbers who sat on the informal board. If the informal board
menbers are not available, then a qualified substitute officer wll
sit on the formal board. All board nenbers are required to

famliarize thenselves with the case prior to the actual hearing
Once the soldier denmands a formal hearing, he or she is entitled to
regul arly appointed military counsel.® The sol dier appearing before a
formal hearing may elect to be represented by a private civilian
| awyer at no expense to the governnent.

B. The Fornmal Physical Eval uati on Board.

The formal Physical Evaluation Board is an adm nistrative,

fact-finding de novo hearing. The hearing is non-adversarial in
nature, that is to say it is a “friendly hearing.” |In this regard

there is no government representative to oppose or counter the
soldier’s position at hearing. Generally, the formal board is not

bound by the mlitary rules of evidence except insofar as the
evi dence adduced at hearing nust be relevant and material to the
soldier’s case. Although terned a formal hearing, the actual

proceedi ngs are sonmewhat relaxed to provide the soldier a fair
hearing within a friendly atnosphere. Soldiers usually request a
formal hearing to argue for a higher disability rating, believing
that the recommended disability nade informally did not accurately
reflect their current level of severity. Some soldiers, who were
found unfit by the informal Board, request a formal hearing to argue
that they are fit for duty based on uninterrupted and undi m ni shed
duty performance. This serves to underscore the fact that PEB
proceedi ngs, unlike those of the MEBD, are performance based. It
should be noted that soldiers who are found fit for duty at an
i nformal Board, have no legal right to request a formal hearing. The
President of the Board, however, has the discretion to direct a
formal hearing when one board nenber strongly feels that the soldier
is unfit. A soldier may otherwi se waive his/her right to a form

¥1d., para. 4-20c(1)(a-d).
¥1d., para. 4-179g(1-2).
18 d., para. 4-17h.
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hearing should they concur in the finding and recommendati on of the
i nformal board.

The mi ssion of the formal PEB is twofold: 1) to determne
whet her the soldier can reasonably perform the duties of his or her
primary MOS/OS and grade; and if not, 2) to determine the present
severity of the soldier’s physical or nental disability and rate it
accordi ngly. The three nenbers of the Board--the President, the
Per sonnel Managenent Oficer (PMD) and the nedical doctor--may be
chal l enged for cause and replaced if the challenge is sustained.
The nedi cal nenber of the Board is a physician (mlitary or civilian)
who may be a general nedical officer or a practitioner in any
specialized field of nmedicine. It is admnistratively inpractical to
have a physician sitting on the board whose nedical specialty
pertains to the soldier’s unfitting condition. The two other board
menbers are active conponent, reserve conponent or a DA civilian
enpl oyee who do not need to be from the sane branch or career
managenent field as the boarded soldier. The PMO, however, is
usually a reserve ACGR officer. This is to accomnmpbdate Reserve
Conponent sol diers processing for physical disability separation who
are entitled to have a Reserve Conponent O ficer sitting on the
Boar d.

As the formal hearing is de novo, the PEB is not bound to

its previous findings and recomendations. All issues are decided
anew which neans that the soldier’s disability rating could be
raised, remnin the sane, or be | owered. The focus of the fornal

hearing is the nedical evidence of record primarily contained in the
narrative summary witten by the MEDB along with any subsequent
medi cal addenda.

Following the closed board deliberations, the soldier is
recalled to the hearing room where he/she is imrediately notified of
the Board s decision and given up to ten cal endar days to make an

el ection to concur or non-concur with the formal decision. If the
soldier disagrees with the formal board results, the soldier my
subm t a witten rebuttal to the board’ s findi ngs and
recommendations.® The Board wll consider the witten appeal and
issue a witten decision to the soldier either reaffirmng or
nodi fying its formal decision. If the board reaffirns or nodifies

their decision, AR 635-40 requires the board to forward the entire
formal board record to the Physical Disability Agency (PDA)?®® in
Washington, D.C., for final approval. The formal board proceedings
are tape-recorded for final review by the PDA

5. The Physical Disability Agency (PDA)

Yl d., para. 4-21.
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The PDA reviews all cases prior to final disposition in which
the soldier has non-concurred with the decision of the PEB. The PDA
may nodify the PEB' s findings and recommendations if it concludes
that PEB made an error. Departing from generally accepted nedical
principles to adjudicate a case would, for instance, constitute error
on the part of the PEB. The PDA reviews, through its staff
psychiatrist, all psychiatric cases. The PDA, noreover, conducts
random di sability case reviews based either on selected categories of
medi cal inpairments or reviewing every tenth case received for final
di sposition. The PDA conducts randomreviews to assure uniformty of
result from the three regional PEBs |ocated at Walter Reed Arny
Medi cal Center, Fort Sam Houston and Fort Lewis. This neans that the
final result of a soldier’s disability case should be the sane
irrespective of which regional PEB adjudicated the case. In review ng
disability cases, the PDA has full authority to accept or nodify the
findings and recommendations of a PEB. In nodifying a soldier’s
case, the PDA may reverse the factual finding of unfitness for duty
made by a PEB. Therefore the PDA could find a soldier fit for duty
who had been previously found unfit by a PEB. Wth respect to the
PEB' s reconmended disability rating, the PDA can raise, affirm or
lower the disability rating to reflect accurately the soldier’s
present level of physical inpairnent caused by the unfitting
condition.?® \hen the PDA makes a nodification after reviewing a
particular case, it gives the affected soldier witten notice of
such, and provides a sufficient period of tinme to respond in witing
prior to finalization of the case.

6. Rating Disabilities Found To Be Unfitting.

Only those service-connected physical inpairments which render
the soldier unfit are ratable under the U S. Arnmy Physical Disability
System As stated before, “unfitting” is interpeted to nean service
or career interruption. For soldiers with nmultiple diagnosed physi cal
i mpai rnments, each is potentially ratable provided that the PEB finds
each physical inmpairment to be separately unfitting. The Departnent
of Veteran’s Affairs (VA), on the other hand, will rate any and all
servi ce-connected conditions.? Many people nistakenly believe that
the Arny follows the sane rules as the VA This is not the case.
The Arny rates an unfitting condition for present |evel of severity
whereas the VA rates for future progression, that is the prognosis of
the illness or injury, and for adverse inpact on enployability within
the civilian job sector.

Wen a PEB determines that a soldier is unfit for continued
mlitary service by reason of a physical disability, the disabling
condition is rated in accordance with the Veteran’'s Adm ni stration

201 d., para. 4-22e.
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Schedule for Rating Disabilities (VASRD) as nodified in AR 635-40
Appendi x B, and DOD Directives 1332.38 and 1332. 39. The nere fact
that a soldier has an inpairnment that appears in the VASRD does not

automatically result in entitlement to disability rating. As will be
remenbered, The PEB nust first determne that the inpairnment renders
the soldier wunfit for duty. Contrariwi se, when the VA rates a
servi ce-connected physical inpairnent or disease, there is no

consi deration of performance-based factors.

The VASRD specifies diagnostic codes for a wde spectrum of
di seases and physical inmpairnents covering all major body systenms. By
way of exanple, there are injuries/diseases of the cardiovascul ar
respiratory and nmuscul oskeletal systenms. Each specific diagnostic
code specifies disability ratings percentages in increnents of ten,
beginning with 0% and continuing to 100% if so indicated. The
specific disability rating expressed as a percentage indicated the
degree to which the rated condition has inpaired the whole person
Again it nust be remenbered that the Arny and VA rate for different
purposes. A particular VASRD diagnostic code may have a rating
ceiling of 30% The Arny cannot exceed the specified upper limt, but
the VA can award a 100% disability rating for that condition if it
were to find that the severity of this condition rises to the |eve
of rendering the soldier incapable of being trained for any type of
gai nful civilian-sector enploynent. |If an inpairnent is so mld that
it fails to neet the mnimumcriteria listed for an assigned rating
under the VASRD, AR 635-40 and DOD directives, ?? the PEB nmay recommend
a zero percent disability rating even if not indicated on the
appl i cabl e di agnostic code. A zero percent rating is a mninmum
rating and, as such, is a conpensable rating and carries the sane
Arny benefits, to include severance pay, as a 10 or 20 percent
rating. Zero percent ratings will not be awarded if a mandatory
mninumrating is specified.? Conval escent ratings contained in the
VASRD are for VA use only and do not apply to the Arny.

7. Physical Evaluation Board Recommendati ons.
A Exi sted Prior to Service (EPTS)
A soldier will not receive a rating for a disability that

preexisted entry into mlitary service if the PEB finds that the
unfitting condition has not been permanently aggravated by mlitary

service. % This creates a very difficult standard of proof,
especially for reserve conponent nenbers who nust establish a nexus
between their wunfitting condition and mlitary service. Servi ce

aggravation has a narrow definition in AR 635-40, Chapter 5-2, that

22DEP’ T OF DEFENSE, DIR. 1332. 18, SEPARATI ON OR RETI REMENT FOR PHYSI CAL DI SABILITY, (4
Nov. 1996).

ZDEP’ T OF DEFENSE, DIR. 1332.39, APPLICATION OF THE VETERANS ADM NI STRATI ON SCHEDULE
FOR RATING DI SABI LI TIES, 14 Nov. 1996) [hereinafter DoD 1332.39].

24AR 635-40, supra note 1, para. 4-19e.
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requires a permanent aggravation of the soldier’s condition beyond
what woul d have occurred as result of “natural progression.” The PDA
will conclude that a chronic illness existed prior to service (EPTS)
if it manifests itself within a very short period of tine, usually 90
days, after entry onto active duty. The Arny uses accepted nedical
principles to determne the natural progression or onset of an
i mpai r ment . For exanple, it is not unusual for a small nunber of
soldiers to display bizarre behavior sonetine during basic training,
AIT or during the first few nmonths of their first overseas
assi gnment. Subsequently, these soldiers in question are often
di agnosed as being schizophrenic. In such cases, the onset of the
devel opnental or prodromal period is dated 90 days prior to the
first display of bizarre synmptonms. This typically makes this form of
mental illness EPTS w thout permanent aggravation. Therefore, the PEB
will find the soldier wunfit and recomend separation wthout
entitlenent to disability benefits.

As in the above exanple, if the PEB considers a soldier’s
i mpai rment EPTS wi thout permanent service aggravation, the soldier
will not receive a disability rating. % The PEB wll reconmrend
separation w thout disability benefits (i.e. without entitlenment to
| unp sum severance pay) and the soldier is nedically discharged. By
way of further exanple, the condition of flat feet is a conmon EPTS
condition which often becones synptomatic for pain as a function of
physical activity. The Arny’'s physical training requirenments of
runni ng, rucksack marches and other -equally dermanding physica
activities, function to increase the intensity of pain for soldiers

whose flat feet has becone synptomatic for pain. Wil e these
physical activities tenporarily aggravate the pain experienced in
flat feet, it cannot serve as the basis for “pernmanent service

aggravation” of a congenital condition. The cited condition would be
seen nmerely as natural progression of an EPTS condition. To succeed
in gaining a disability rating for an unfitting case of flat feet,
the soldier would need to show a specific trauma or surgical mshap
that has permanently aggravated his/her flat feet. Permanent service
aggravation equates to a |level of severity caused by mlitary service
that is far above a level of severity that can be attributed to
natural progression and for which there wll be no significant
i mprovenent following cessation of physical activity known to
aggravate tenporarily the unfitting condition. An acceleration of
natural progression attributed to mlitary service would also
constitute permanent service aggravation.

B. Fit by Presunption.
The pesunption of fitness applies whenever a soldier’s

mlitary service is termnated for reasons other than the soldier’s
di agnosed physi cal i mpai r ment . Exanpl es i ncl ude bars to

3)d., appendix B-11.
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reenlistnent, voluntary or involuntary retirenent, Qualitative
Managenent Program (QW), admnistrative separations under the
provi sions of AR 635-200, and the Iike. The presunption will apply
whenever the approval date or inposition date of the cause of
termnation precedes the dictation date of the MEBD narrative
summary. A ruling that the presunption of fitness applies does not
necessarily nean that a soldier is fit for duty. It nmerely neans
that the soldier’s inpairnment is not the cause for separation from
t he service.

A sol dier can overcone the presunption if he or she shows,
by objective nedical evidence, that his/her mlitary service was
effectively interrupted by reason of an physical inpairnent.?2°
Evi dence of prior unfitness may be found in counseling statements for
unsatisfactory performance caused by the soldier’s physica
i mpai rnent . Comment s on CERs/ NCOERs pertaini ng to t he
soldier's/officer’s dimnished duty performance by reason of a
physical inpairnent are effective in rebutting the presunption of
fitness.

The PEB presunmes that soldiers who becone retirement
eligible or who are within one year of their retention control point
(RCP) are fit for duty. If a soldier has been able to performat a
m ni nrum | evel of conpetence the duties of his/her PMOS up to the
point of becomng retirenment eligible or reaching the retention
control point, he/she cannot convincingly argue sudden unfitness for
duty by reason of a physical disability.

If there were either an abrupt onset of a disease process
or if there were a sudden acute change in a |ong-standing di agnosed
condition (with either event resulting in dimnished duty performnce
falling below a mninmum | evel of conpetence), the affected soldier
m ght well succeed in rebutting the presunption of fitness and
thereby gain a disability rating.

C Separation with Severance Pay.

A sol dier separated from the service with less than a 30%
disability rating wll receive severance pay? as financia
conpensation fromthe Arny. Severance pay is calculated by doubling
the soldier’s nonthly base pay nultiplied by the nunber of active
federal service years, not to exceed 12 years. This is an one-tine
[unp sum paynment, and may effect any nonetary VA benefits for which
the soldier may qualify. Unli ke, the VA nonthly stipend, severance
pay fromthe Arnmy nay be taxable incone for the soldier. Sever ance
pay is not taxable for those soldiers who were in the Arned Forces

26poD DI RECTIVE, 1332.39, supra note 21.
2TAR 635-40, supra note 1, appendix b-15.
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on 24 Septenber 1975 or if the disability is due to a conbat-rel ated
injury or froman instrunentality of war (such as a parachute rel ated

injury). If the VA rates the soldier for the sane condition which
t he PEB found wunfitting and awarded a disability rating, the
severance wll then beconme nontaxable incone to the separated
soldier. |If the calendar year during which the soldier was separated

has not passed, the soldier can wite to the Arnmy Finance Center in
I ndi anapolis requesting that the withheld taxes be rebated. Once the
cal endar year has passed, the Arnmy has already transferred the
severance pay tax withholdings to the Internal Revenue Service. A
soldier nust then request a refund with the IRS by filing a 1040X
form along with his/her tax return. The soldier nust also attach a
copy of her DD 214, DA Form 199, and a letter fromthe VA docunenting
the soldier’s disability percentage. The IRS wll review and
consider the soldier’s filed tax return on a case by case basis.

D. Permanent Disability Retirement.

A soldier with less than 20 years of active federal

service qualifies for disability/medical retirement if hi s/ her
disability rating is 30 percent or higher. Disabled soldiers with a
medical retirement rated at 30%will draw for a lifetime 30% of their
base pay calculated at their retirenent date. Active conponent

soldiers with vested retirenent based of 20 or nore years of active
federal service, who are found unfit and awarded a disability rating
of 30% or higher, being eligible for both a longevity and nedical
retirement, wll always draw a retirenent based on the higher
anount . If, for instance, a soldier’s disability rating percentage
exceeds that percentage of retired pay based on years of service,
he/she will receive as retired pay the higher anmnount based on the
disability rating percentage. Contrariwise, if the percentage of
retired pay based on years of service is higher than the disability
rating percentage, the retired pay based on years of service wll
t ake precedence over the disability rating percentage. By way of a
specific exanple, an wunfit soldier with 22 years of service is
entitled to receive 55% of his/her base pay as regular retirenent
pay. But if the PEB were to rate the unfitting condition at a 60%
disability, that soldier would receive a nonthly pension equal to 60%
of his/her base pay. Additionally, the soldier’s retired pay will be
classified as disability retired pay. There is, however, no “double

di pping”; the 60% disability amunt wll not be added to the
soldier’s 55% retirenent anount. If that sanme soldier received a
disability rating of 40% and qualified for 55% of his/her current
base pay; the soldier will receive 40% of base pay for disability

retirement, and 15% of base pay for standard |ongevity retirenent.
This distinction is significant for two reasons: (1) it can figure in
reducing tax liability, and (2) disability retirenent pay is not
subject to division under the Forner Spouses’ Protection Act.
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Note that by law a retired soldier is prohibited to
receive nore than 75% of his/her mlitary base pay, whether retired
medically or retired for years of service. A disability rating |ess
than 75% will result in pensions equal to that anpunt of base pay
(e.g., a soldier with 24 years service who is rated at a 40%
disability rating, disability retired pay will be 40% of base pay
with an additional 20%in ordinary retired pay). Permanent disability

ratings in excess of 75% will result in conpensation limted to 75%
of the soldier’s base pay. Soldiers placed on the Tenporary
Disability Retirement List by regulation will receive no |less than

50% of their current base pay, even if their disability rating is
30%

Reserve conmponent nenbers found wunfit at a disability
rating of less than 30% but who have a vested reserve retirenent as
evidenced by a twenty year retirenent letter, have the election of
choosing between immediate receipt of disability severance pay or
del ayed receipt of the vested reserve retirenent at age 60. The
reserve conponent menber will not be able to receive both benefits
and should base an election upon factors such as age, immediate
financial needs, |ife expectancy, and other relevant factors. It is
usually to the financial benefit of the Reservist to retain the
retirenent based on years of service.

E. Tenporary Disability Retirenment List (TDRL).

Soldiers rated at 30% or nore and whose inpairnents are
considered to be unstable for rating purposes are placed on the TDRL?®
and required to be re-examned in 12 or 18 nonths. This is a “wait
and see” approach for nedical conditions that are likely to either
i nprove or deteriorate within the next 18 nonths. Such conditions are
not considered stable for rating purposes inasnuch as the PEB rates
solely for present severity and not for future progression. The
soldier can be retained on the TDRL for a maxinum of five years if
the soldier’s condition remains unstable and continues to neet the
mnimum criteria for a rating of 30% or nore. If a soldier’s
i mpairment stabilizes within the five year period, the PEB wll
reconmend a permanent disability rating and renove the soldier from
the TDRL. Al of the initial options (fit for duty, separation with
severance pay, separation without benefits, and permanent disability
retirenment) are available to the PEB when nmaking a final adjudication
of the case. Shoul d the soldier disagree with PEB s final findings
and reconmendations, he/she has a right to demand a formal hearing.
If a soldier’s unfitting condition has not stabilized within the five
year period, the PEB will proceed to rate the soldier for the |eve
of severity attained at the end of the five year period.

2 d. para. 7-2.
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8. Line of Duty Determ nations (LOD).

Injuries or diseases contracted in the line of duty entitle the
unfit soldier to disability conpensation in the form of severance pay
or a medical retirement. An unfavorable LOD determ nation
disqualifies a soldier from receiving disability compensation. If,
for exanple, the PEB receives a negative line of duty determnation
after it has adjudicated a disability case, it wll revise its
findings and recommendations, reversing any award of benefits.
Usually, if an active duty soldier is pending an LOD, the PEB w ||
conditionally adjudicate (noted on DA Form 199 as such) the case
pendi ng final outcone of the LOD. In the case of Reservists, the PEB
will not reconmend a disability rating wi thout first having received
a LOD determ nation for the unfitting disability.

Al though the PEB cannot nodify the LOD determination, it can
return the case to the casualty branch. The casualty branch
determnes if there are LOD issues which require further exam nation.

9. Eligibility for Processing.

Sol diers who are under investigation or pending charges which
could result in dismssal, punitive discharge, or an admnistrative
separation under other than honorable (OTH) conditions, are not
eligible for processing for physical disability separation.?® The PEB
Will return the soldier’s case file to the MIF awaiting resolution of
the charges before the PEB w Il take additional action. If the
action is favorably resolved for the soldier and the possibility of
an adverse discharge or separation no |onger exists, processing wll
t hen conti nue. Additionally, cadets, AWNL soldiers, and soldiers
confined for civil offenses are not eligible for processing through
t he physical disability system

10. CONCLUSI ON.

The U.S. Arny Physical Disability System is a conplex and
esoteric system for nedically separating or retiring soldiers found
to be unfit for duty. The system strives to balance the best
interests of soldiers afflicted with physical inpairnents with the
Arny’s paranmount mission to maintain a fit fighting force. The Arny
policy of rating wunfitting physical inpairnments or diseases is
predicated on followng established nedical principles to rate
physical disabilities on the basis of inpaired function of the whole
person. This approach measures the severity of a rated disability
relative to all possible injuries and disease processes that degrade
human bodily function. The consequence is that the Arnmy disability
ratings, based on increnents of ten, actually vyields higher
disability ratings than conparable civilian disability systens such

AR 635-40, supra. note 1, paras. 4-1,4-2.
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as state workers’ conpensation systens. Nonetheless, sonme soldiers
bei ng processed for physi cal disability separation express
di ssatisfaction with the Physical Disability System especially with
respect to the way disabilities are rated and how financial

conmpensation is awarded. On the matter of conpensation, disabled
veterans nust be rem nded that when Congress enacted Public Law
creating the Physical Disability System for the US Mlitary
establishment, it was envisioned that disabled service nenbers,

though assisted financially by their branch of service and the VA,

woul d still be expected to contribute to their own support by worKking

to the extent permtted by their physical inpairnment. Thi s
partnership arrangenent between the government and the disabled
veteran is virtually unrivaled by any other country in the world. A
conparative study reveals that nobst countries have no conparable
system for conpensating disabled soldiers. A case in point is the
par apl egi ¢ Russian Arnmy veteran from the war in Afghani stan who can
routinely be seen begging for noney in the Mdscow subway.
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